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It may or may not be possible to develop an Artificial Intelligence model 
of legal reasoning that accurately reflects the processes of the legal mind, 
but one positive result that could well emerge from all the research into 
such modelling is a fundamental reassessment of legal theory. The 
paradigm that legal reasoning is essentially a rule based activity may 
well have to be discarded in favour of an epistemological model that is 
very much more complex, in the systems sense of this term, than the 
hierarchical structure traditionally associated with jurists since the 
Enlightenment (ifnot since the Byzantines) and represented in one ofits 
most perfect theoretical forms today in Kelsen’s model. I t  is the purpose 
of this paper to examine, if only briefly, this challenge to conventional 
legal theory (Part I)  and, using systems theory, historical jurisprudence 
and Justinian’s Digest ‘(Part II) ,  to suggest an alternative epistemolo- 
gical model (Part 111). 

I t  will, in the course of this paper, be explained why both systematics 
and Roman law provide useful starting points. But it must be stressed at 
the outset that the present article is attempting to expound neither a new 
theory as such nor an historical analysis ofRoman law. Rather the aim is 
to suggest a new epistemological model to understand Roman legal 
reasoning, using model here to mean ‘a very general set of ideas and 
concepts - a point of view - that the scientist [can use] to select his 
problems, organise his thoughts, and pursue his inquiries’.’ A model in 
this sense is not a theory and this paper will not, by way of conclusion 
(Part IV), be attempting to establish a theory of Roman legal science. 
Models are useful ‘because they direct us to the issues that seem most 
important; because they lead us to the data that prove most fruitful; 
because they are productive of useful theories’.2 It is in this spirit that 
this paper advances its suggestions. 

I 
It is a trite observation that legal reasoning presents to logicians keen to 
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Legal Reasoning Working Group generously funded by ESPRIT. The author would like to 
thank other members ofthe Working Group for their valuable comments on an earlier draft 
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1. Chambliss, ‘Models ofSociological Enquiry’ extracted in Lloyd & Freeman, Introduction 
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reduce it to an expert system a number of obstacles and that these 
obstacles are the result, inter alia, of ill-defined notions and axioms and of 
a logic that is more dialectical than ana ly t i~a l .~  So although the syllo- 
gism has an important role to play in legal rea~oning,~ the influence of 
dialectics, drawing in arguments and propositions from social reality, 
justice, morality and political policy5 means in effect ‘that no principle, 
in any matter whasoever, [can] be proclaimed or accepted without at the 
same time accepting the contrary principle’.6 If this is in fact an accurate 
observation of legal reasoning it would appear to follow that little or no 
progress can be made in the reduction of legal reasoning to an expert 
system unless and until there has been devised a programme capable of 
assimilating the vast range of premisses that go to make up what 
Perelman has called the ‘new rhe t~r ic ’ .~  Perhaps such a programme 
could be devised on a rule based theory using existing Anglo-American 
work in legal philosophy.’ Yet if Perelman’s view of legal reasoning is 
accurate it would seem that there are a number of fundamental preli- 
minary problems that still need properly to be considered before any 
decision can be arrived at as to the viability ofreducing legal reasoning to 
an expert system. 

To say that these preliminary problems are of a theoretical nature is to 
underestimate the question at issue. For the question whether law and 
legal reasoning is a suitable subject for reduction to an expert system is a 
question that ‘reaches into the very core of jurisprudence and phil- 
o~ophy’ .~  However a search of the theoretical literature on law might 
well reveal that there is relatively little work of a kind that would be of 
value to the computer scientist. In short, there is relatively little work on 
legal epistemology.“ Of course questions such as ‘What is legal 
knowledge?’ and ‘What is a legal reason?’ are questions that, one way or 
another, have been touched upon by lawyers and legal theorists; and one 
of the tasks ofjurisprudence as a subject is to provide an epistemology of 
law.” Yet questions about law as a body ofknowledge have tended to be 
answered in ways that mitigate against the isolation of an epistemolo- 
gical theory. Accordingly there is much writing on legal history, but no 
general history of legal science;” there are many theories of law, but few 
comprehensive ones on legal activity;13 there are rule based systems of 

3. For an excellent recent discussion see Bergel, Thiorie ginhale du droit (Dalloz, 2e Cdn, 
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p 272. 
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law, but few conceptual models oflegal rea~0ning.l~ Moreover with regard 
to the one legal system which has been investigated in more detail, and 
over a longer period of time, than any other we are still lacking in one 
essential aspect ofepistemology: the methods and habits of thought ofthe 
Roman jurists have never been the object of systematic study.15 

This reference to Roman law is important because Roman law acts not 
only as the formative basis for most of Europe’s legal activity, but as the 
starting point for many ofthe West’s legal theories. ‘Even to-day so many 
roads in law lead us back to Rome by way ofthe Commentators on Roman 
law’,16 and so to discover the key to Roman legal reasoning might well be to 
unlock more thanjust an historicalmystery. I t  might wellopen thedoor to 
the development of a proper epistemological theory of legal activity in the 
modern world. It has to be said, of course, that the English common law 
represents a different family tradition to the Civil law one based directly 
on a reception ofRoman legal scholarship. The common law is said, in its 
formative days at least, to have escaped R~manisation.’~ All the same the 
Continental influence at  the level of methodology must not be under- 
estimated. Institutional parallels with actual Roman law - for example the 
emphasis on remedies, the importance of factual situations, the practical 
nature oflegal education”-and the limited, but nevertheless perceptible, 
reception of Roman classification schemes in the nineteenth centurylg has 
led to the somewhat ironic result that it is the common lawyers, rather 
than the modern Civilians, who are maintaining the actual reasoning 
tradition of the classical Roman jurists and the post-glossators.“ And so 
an epistemological model of  Roman legal reasoning may well be just as 
relevant - if not more so - to the common lawyer as to the Civilian. 

In fact what the common lawyer managed to do was to resist the full 
force of the rule based systematising tendency of the seventeenth and 
eighteenth century French and German Natural Lawyers.” And this 
means that any parallels between Roman and English law are in a sense an 
indirect consequence ofthis positive historical reality. The pattern is what 
Hofstadter might call ‘negative space’.‘‘ All the same such ‘space’ is of 
value once law is seen as a formal system;23 and so while it is no doubt 
dangerous to make too much of the parallels between Roman and English 
law in terms of actual legal history,24 the minute one enters into an 

14. Susskind, op n’t, p 154. 
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edn, 1988), pp 85-1 lO;Judges, Legislators and Professors (Cambridge, 1987). 
18. On all of these points see generally Van Caenegern, ‘History of European Civil 
Procedure’, International Encyclopedia of Comparative Law, Vol XVI, Chap 2, para 26. 
19. Birks & McLeod,Justinian’s Inrtitutcs (Duckworth, 1987) pp 23-26. 
PO.  Villey, La formation de la pmcie jun’dique modem (Montchrestien, 4e tdn, 1975) 
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44. Hofstadter, Godcl, Eschcr, Bach (Penguin, 1980) p 67. 
93. Ibid, p 7 1. 
44. But cf Van Caenegem, Civil Procedure, op n’t, para 26. 
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epistemological analysis one is using events as elements in a chain of 
ideas that is founded, not in a succession of events as such, but in a 
philosophy that is attempting to render intelligible the science of law? 
Roman law can be of value, then, not just in the way it has acted as the 
direct historical foundation for Western legal thought; it can be of value 
in the way its formal elements will always act as a counterpoint to the 
formal elements in any modern system. ‘This is why’, as Blanche points 
out with regard to the natural sciences, ‘all history of the sciences other 
than the purely narrative is already, to some degree, philosophic’.26 

Yet if we return to legal philosophy there is, in the Anglo-American 
world at least, a considerable distrust of legal history and this is particu- 
larly true with respect to the onejurist who has gone far in using a theory 
of adjudication to develop a theory of law itself. As far as Ronald 
Dworkin is concerned the internal character of legal argument is to be 
compared with numeracy in mathematics: theories that ignore this 
internal character for the supposedly larger questions of history and 
society are ‘like innumerate histories of rnathernatic~’.‘~ In one sense 
what Dworkin says is justified; but care must be taken that in over- 
looking history one is not qverlooking the various dimensions of 
numeracy itself. Or, more precisely, in seeking to take the synchronic 
approach to epistemology one must be careful that a complex set of 
formal structures, each built upon and embedded one into another,28 
does not become hidden behind a seemingly simple, but one- 
dimensional, model. In philosophy itself, concerned as it is more with 
values than systems,29 the one-dimensional model is acceptable in that 
one can place the starting point for a reflection on law in a location 
outside ofthe formal system; the internal character, to a greater or lesser 
extent, becomes either a means to an end or an end to a (meta-legal) 
means. But this is not true of epistemology which has to focus uniquely 
upon the discourse of law treated as a system of signs combined together 
according to certain rules and independent of the ends evoked.30 Of 
course such a clean separation is in truth impossible to make if only 
because the means and ends have continually interreacted; yesterday’s 
interaction is today’s disc~urse.~’ And so the philosophy of law will 
always have a contribution to make to epistemological  question^.^' Yet 
such a contribution has not, to date, been capable of overcoming a gap 
that exists between the philosophy of law and legal methodology. 

This last point can be illustrated by recourse to Dworkin’s own theory. 
One of the valuable insights into legal method offered by this jurist is his 
account of how principles function differently from rules: principles 

25. Blanche, L’ipisrimologie (PUF, 3rd edn, 1983) pp 36-39. 
26. Ib id,  p 38. 
27. Dworkin, Law’s Empire (Fontana, 1986) p 14. 
28. Hofstadter, op cit, p 97. 
29. Bergel, op cit, pp 4-5. 
30. Blanche, op cit, p 120. 
31. Ibid, p 121. 
32. Atias, op n’t, pp 64-65. 
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operate as standards and not, as with rules, as all-or-nothing techniques 
for dictating the outcome of factual  situation^.^^ A principle ‘states a 
reason that argues in one direction, but does not necessitate a particular 
decision’.34 What is valuable about this philosophy is that it seemingly 
mirrors a distinction to be observed at the methodological level. Here, as 
Atiyah has pointed out, it is possible to identify two kinds of reasoning; 
one that operates at the level of form, another at the level of substance.35 
In truth the value of the distinction between rules and principles, and 
between form and substance, is not to be found in any theoretical, or 
methodological, comprehension of the phenomenon of l a w y  but in the 
way the distinction emphasises the point that between the concept of law 
and the practice of adjudication there exists something of an abyss. In 
other words, between the notion of a system of norms on the one hand 
and the methods of the jurists on the other there is a theoretical 
blindspot. This blindspot becomes evident once one tries to grasp the 
phenomenon of law both as a system of norms and as an activity; and the 
only way many theorists have been able to deal with the divide is either, 
as in the case of the positivists, to exclude it (to a greater or lesser degree) 
from the logical scheme of things or, as in the case of natural lawyers 
(using this label in its wide sense), to formulate a more open-ended 
notion of the concept of law.37 Both of these general approaches, as 
sophisticated as they may be, end up by failing to provide a comprehen- 
sive set of elements through which the sources, classification, concepts, 
institutions and techniques of law can be grasped as a body of 
knowledge. 

None of this, it must be stressed, is to claim that the interpretation of 
legal rules and principles is anything but vague and subject to judicial 
discretion. The point to be made is that if one starts from the position of 
law as a system ofrules one is bound to arrive at vagueness, open-texture 
and judicial discretion. Positivism, on the whole, either ends where the 
thought processes of the judge begin or relies upon the deductive logic 
from positive rules. Yet these thought processes are not excluded from 
legal knowledge, and deductive logic does not adequately explain them. 
Indeed quite the opposite. How facts are to be categorised and classified 
lies at the heart of legal method3’ and the law reports are full ofexamples 
of factual situations which, if categorised differently, might well have 
attracted a quite different principle and result.40 Logic, or formal logic at 

33. Dworkin, Taking Rights Seriously (Duckworth, 1977) p 24. 
34. Ibid, p 26. 
35. Atiyah, ‘Form and Substance in Legal Reasoning’, in MacCormick & Birks (eds) The 
&gal Mind: Essays f o r  Tony Honori (Oxford, 1986) pp l9ff. 
36. By ‘phenomenon of law’ is meant ‘everything that contributes to the birth of legal 
norms’: Atias, op cit,  p 93. 
37. See generally Raz, ‘The Problem About the Nature of Law’, in Lloyd & Freeman, op 
cit. ,  at pp 476-479. 
38. See eg, Honort, Making L a w  Bind (Oxford, 1987) pp 32-51. 
39. Bergel, ‘Difference de nature igale difference de regime’ [1984] Revue trimestrielle de 
droit civil 255. 
40. See eg, Samuel (1983) 99 LQR 182. 
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least,4’ has a role to play in legal reasoning, but it is either only one 
technique amongst several or a general technique using a complex range 
of different premiss ~ystems.~‘ If there is a general rule that no one should 
be allowed to profit from their wrong,43 why is the illegal trader not liable 
for substantial damages and thus in effect allowed to keep his ill-gotten 
gainsP4 

Dworkin’s answer to this kind of problem is, as we have seen, to start 
from a different position and treat such an adage as a principle.*’ This 
has the great advantage for the epistemologist of starting out from an 
adjudication view of law. However, it would be wrong to think that this 
will necessarily lead to a comprehensive view of legal knowledge. For 
although it presents an excellent picture of the modern role of regulue in 
legal reasoning6 - and the idea of standards opens the way for a 
consideration and analysis of a whole range of factors which go to make 
up legal reasoning4’- the picture is only partially an epistemological one 
in that Dworkin uses the notion of ‘rights’ to provide the link between the 
activity of reasoning and the concept of law. And here the problem is 
that, at the concept oflaw level, the individual, in English law at least, is 
simply not a source of law.48 Accordingly to talk in terms of legal rights 
which are capable of trumping issues of general welfare (or whatever) is 
to provide a model of the concept of law that simply does not fit the facts. 
This is not to enter into the debate as to whether judges have discretion 
or not. It is simply to stress that the notion of a right only confuses the 
issue when the exercise is to isolate an epistemological model of the legal 
phenomenon because rights can appear and disappear depending upon 
the level a t  which one operates. Thus it may be that Mrs Carlill has ‘a 
right’ to the El00 from the Carbolic Smoke Ball Company in a law of 
contract (or obligations) system,49 but it by no means follows that she is a 
source of law in any concept of law model vis-i-vis her and the state. 
Parliament, if it wished, could extinguish the company’s liability at any 
time in the same way as it can impose liability in civil debt outside ofany 
private law structure.” No doubt the Civilian jurist would argue that the 
will ( d o n t i )  is capable of being a source of law on a par with legislation5’ 
and that such a theory is transferable to English law.52 Yet even in the 
Civil law there remains the difficulty of reconciling the notion of le droit 

41. Cf Susskind, op t i t ,  pp 164-169. 
42. Bergel, Thiorie ginirale, op cit, p 275. 
43. A - G  u Guardian Newspapers Ltd (No 2) [1988] 3 WLR 776 at 810, HL. 
44. Stoke-on-Trent C i p  Council u W @J Wass Ltd [ 19881 I WLR 1406. 
45. Dworkin, Taking Rishts Seriously, op cit, pp 26ff. 
46. Stein & Shand, Legal Values in Western Sociep (Edinburgh, 1974) pp 97-103. 
47. See generally Taking Rights Seriously, op cit, pp 34ff. 
48. Samuel, ‘Lc Droit Subjectif and English Law [ 19871 CLJ 264. For a recent discussion 
from the political viewpoint see Marquand, ‘Subversive Language of Citizenship’, The 
Guardian 2 January 1989, p 15. 
49. Carlill v Carbolic Smoke Ball Co [ 18931 1 QB 256. 
50. See eg, Immigration (Carriers’ Liability) Act 1987, s 1 .  
51. Frcnch Civil Code art 1134. 
52. Printing and Numerical Registering Co u Sampson (1875) ’LR 19 Eq 462 at 465. 
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subjectifwith public law.53 In most civilian public law models the idea 
that dominium can trump imperium is usually very ambiguous. 

Much of this would probably not have surprised the Roman jurist 
whose own distrust of regulae iuris as the basis for a concept oflaw is stated 
expressly in the Law arose from the analysis of facts rather 
than from  rule^.^' Of course the classicaljurists did not have the modern 
notion of the subjective right, the great value ofwhich is to reduce law to 
the level ofthe individual subject;56 and this notion ofa right must not be 
underestimated as one means ofcomprehending the phenomenon of law. 
It  acts as a means by which the law as an objective set of norms can be 
translated into an institutional structure focussing around persons, 
property and actions.57 However, that said, the notion ofa right must not 
allow itself to be used as a means by which the very real difference 
between the objective and the subjective view of law can become 
eclipsed. Law as a means of organising society in terms of political 
institutions is, as Raz has recogni~ed,~’ a formal structure that is different 
from the institutions of private law which actually form the basis of 
adjudication. In other words theorists such as Kelsen and Dworkin are, 
at one level, simply not theorising about the same things. 

In truth of course the separation between Kelsen and Dworkin is 
specifically recognised by the former theorist himself. As Atias has 
pointed out the great merit of Kelsen is ‘to have emphasised both the 
common tendency to confuse law and science oflaw and the necessity for 
their d i s t in~t ion’ .~~ In attempting to elaborate a science of law, that is to 
say in attempting to define what law is (de lege lata) rather than what law 
ought to be (de lege ferenda), Kelsen was as much concerned in defining the 
limits of such science as in trying to provide a means of knowledge. The 
problem, however, in constructing a theory of knowledge founded upon 
institutional authority is that it easily ends up in actually confusing law 
and the science of law; the theory, instead of describing law as it is, 
imposes its own requirements, not just on law as an activity, but on the 
rationalisation of this activity. For example, according to Kelsen the 
distinction between public and private law is untenable: all legal norms 
have the same ultimate source in a single institutional authority and thus 
to separate law into source types - into iuspublicum and iusprivatum - is 

53. See French Civil Code art 544. 
54. Digest 50.17.1 & 202 (Digest herein after cited D; Roman law references can now be 
researched both in Latin and in English in Mommsen, Krueger & Watson, The Digest of 
Jurtinian, Pennsylvania, 1985, 4 vols); Villey, op tit, pp 526-530. 
55. Stein & Shand, op cit, pp 10>106. 
56. The Roman jurists used the notion of ius, here meaning ‘connection’ (D1.1.12), to 
describe law at the level ofthe individual subject. Today ius is often translated by the word 
‘right’ but its meaning in Roman times probably meant an objective legal bond between 
person-and-person (iuris vinculum: J.3.13pr) and person-and-thing. See generally Villey, op 
t i t ,  pp 230-239; Stein & Shand, op ci f . ,  p 114fF; and Tuck, Natural Rights Theories (Cam- 
bridge, 1979). 
57. Carbonnier, F k x i b k  h i t  (LGDJ, 5e tdn, 1983) pp 145-152. 
58. Raz, in Lloyd & Freeman, op cit., p 480. 
59. Atias, op n’t, p 40; see also Linant de Bellefonds, L’informatiquc ct lc droit (PUF, 2e tdn, 
1985) pp 79-80. 
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simply to impose upon law an ideology.60 Now it has to be said here that 
what Kelsen was trying to do was to ‘relativise’ a contrast that had been 
‘absolutised’ by the traditional science of law. He was trying to turn what 
he considered an ‘extra-systematic difference’ into an ‘intra-systematic 
one’,6’ and as a rational exercise this was a perfectly logical way of 
proceeding. Yet it does raise a question both about the difference 
between a theory of science and the activity of science - after all as an 
activity public law can be, as a matter of actual practice, fundamentally 
different from private law - and about the delicate relationship between 
epistemology and ideology. In trying to banish all ideological aspects 
from the pure science of law Kelsen was relying, as we shall see when we 
look at systems, on a particular type of system that is ideological in its 
implication about the operation of institutions in political society. 

Where Dworkin and Kelsen do come face to face is in the arena of 
political science. Is the source of politico-legal authority to be located in 
the hierarchical publicist pattern (omnia principis esse intelligantur) or in a 
privatist network of individual and group rights? Historically this is by 
no means just a simple choice between two politico-legal patterns 
because the two schemes of thought, rather than representing two quite 
different political traditions, in Roman times, if not in modern libera- 
lism, were used to create a complex but single politico-economic struc- 
ture.62 Now the point here is not to wander from epistemology into 
ideology63 - although the relationship between the two, as far as law is 
concerned at any rate, ought not to be underestimated - but to empha- 
sise that law as a political, social and economic phenomenon can be 
properly grasped only through a complexity of theoretical systems. I t  is 
necessary, at the very least, to appreciate the work of Kelsen, Dworkin 
and no doubt many other theorists before the full complexity of modern 
Western politico-legal systems can be assimilated; and it would prob- 
ably be an error ever to say that any one of these theorists is either 
completely right or completely wrong (assuming that it is reasonable to 
make such judgments in the first place). Moreover once one adds the 
historical dimension to modern legal theory - that is to say once one 
appreciates that all the various theorists are supporting themselves, 
consciously or unconsciously, on a long tradition of legal science64 - the 
easier it becomes to accept that what is needed in order to appreciate law 
as an object ofknowledge is a meta-language that accepts ‘our incapacity 
completely to understand complex phenomena with our traditional 

60. Kelsen, The Pure Theory of Law (California, 1967; trans Max Knight) pp 280ff. 
61. Ibid, pp 281-284. 
64. See Ellul, Histoire des institutions: 2/2: L’Anfiquiti (PUF, 6e Cdn, 1984) pp 447-478. 
63. Is the nominalism and platonism debate a question of epistemology or ideology? See 
generally Adams, ‘Universals in the Early Fourteenth Century’, in Kretzmann, Kenny & 
Pinborg (eds), The Cambridge History ofLaterMedicva1 Philosophy (Cambridge, 1982) pp 41 1- 
439; cf Quillet, ‘Community, Counsel and Representation’, in Burns (ed), The Cambridge 
History of Medieval Political Thought (Cambridge, 1988) pp 561-564. See also Ullmann, Law 
and Politics in thc Middle Ages (Sources of History, 1975) pp 2 5 5 0 .  
64. Jones, op cit; Atias, Thiorie contre arbitrairc (PUF, 1987) pp 153-154. See also, Tierney, 
Religion, Law and the Growth of Constitutional Thought 115&1650 (Cambridge, 1982). 
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methods’.65 What is needed is a new meta-language through which one 
can understand law as an object of knowledge. 

I1 

Whether the use of systems theory and Roman law will improve our 
capacity to understand the complexity of the legal phenomenon is by no 
means a foregone conclusion. For the application ofsystematics to law is 
not at all new in itself.66 Indeed it is one of the main inherent qualities of 
Roman law67 and was the medium by which a mass of theological 
literature and church canons was turned into a ius canonicum.6a Yet 
traditional systems theory, particularly in the era of the Enlightenment, 
was (and is) both nominalist and hierarchical in its schematic pattern. I t  
reflected the shift from ontology to rationalism6’ and its primary purpose 
was to achieve certainty and security in law through a rigid formalism 
that emphasised coherence, non-contradiction and comple tene~s .~~ Per- 
haps the most perfect example of this type of schematic pattern is to be 
found in the work ofChristian Wolff (1679-1 754) and his colleagues who 
‘constructed with a wholly mathematical logic a body of rules even more 
exact [than anything that preceded it], interrelated one to another, and 
forming a pyramidal whole as coherent as ra t i~na l ’ .~’  This axiomatic 
structure reached an even greater degree of perfection in the work of the 
nineteenth century Pandectists whose mark is clearly imprinted on the 
German Civil Code;72 and one might add that it is this kind of schematic 
rigour and structure which is to be found at  the root of Kelsen’s theory.73 
Thus Kelsen, besides providing a theory at the political institutions 
level, can be said to be attempting to furnish an epistemological system 
as well.74 For i t  is not the norms which give the legal system its validity 
but the systematic relationship between them.75 

However, the Pandectists, no doubt unconsciously, were also to con- 
tribute to the beginnings of a metamorphosis in systems theory. In place 
of the mechanistic and nominalist pattern there began to emerge a 

65. Durand, L a  yslhmique (PUF, 3e Cdn, 1987) p 117.  
66. See generally Van de Kerchove & Ost, Le ystimejuridigue entre ordre et dhsordre (PUF, 
1988). 
67. Stein, ‘The Development ofthe Institutional System’, in Stein & Lewis (eds), Studies in 
Justinian’s Inrtitutes in Memoly 0fJ.A.C. Thomas (Sweet & Maxwell, 1984) pp 151ff. 
68. Jean des Graviers, I,e droit canonigue (PUF. 3e Cdn, 1981) p 62. 
69. Villey, op cit, pp 5 13-540. 
70. Grzegorczyk, ‘Evaluation critique du paradigrne systernique dans la science du 
droit’, in Le systirnejuridigue (Sirey, 1986) (3  I Archives dephilosophie du droit) 281 at pp 283- 
284. . 
71. PCdarnon, Le droit allemand (PUF, 1985) pp 1S16.  
72. ibid, pp 23-24. 
73.  Kelson hirnselfrecognised that he was working within the pandectist tradition: Van de 
Kerchove & Ost, op cit, pp 32-33. 
74. Starnatis, ‘La systCmaticitP du droit chez Kelsen et les apriories de la norrne fon- 
damentale’, Le systimejun’digue, op cit. ,  45 at pp 4 5 4 6 ;  cfTur, ‘The Kelsenian Enterprise’, 
in Tur & Twining (eds) Essays on Kelsen (Oxford, 1986) 149 at pp 156ff. 
75. Troper, ‘Systime juridique et Etat,’ in Le systimejuridigue, op cit, 29 at p 30. 
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‘holistic’ approach which in some ways resulted in an epistemological 
scheme ‘nearer to that of medieval and ancient phi lo~ophy’ .~~ This new 
pattern of thought was to find its greatest expression in the then emer- 
ging discipline of sociology and this is one reason why Savigny, the most 
celebrated of the Pandectists, appears, at one and the same time, as a 
rationalist and an empiricist; he was a legal theorist whose system could 
provide ‘something for everybody’.77 This new approach to systems 
theory was not, however, to remain rooted in ontology and empiricism. 
A second stage saw the development of the theory of self-referencing 
systems which in effect provided a whole new epistemological basis for 
once again understanding law as a rational discipline. This new episte- 
mological starting point represents, in many ways (although this should 
not be exaggerated), a break with the Cartesian tradition.78 Instead of a 
reductionist approach towards an object of knowledge a systems analysis 
offers a global approach that perceives the structure of the object via its 
function and its c~mplexity.’~ And when applied to law as an object of 
knowledge a systems approach might view this object as a dynamic 
interaction of a body of elements organised as a whole in terms of the 
relations between these elements. Thus the concept of the legal person in 
law would not be grasped as an individual element to be analysed in 
itselc it is an element in a complex organisation which gains its meaning 
only in relation to the other elements. In other words, the legal person 
has meaning only in a complex formal system of property, ownership 
(rights in rem) and obligations (rights in personam). The company or 
corporation is as much a property as a personality concept.” 

The notion of an axiomatic system is, of course, a modern approach 
drawing its inspiration from mathematics.8’ It is the ‘final’ stage in a 
development within the history of scientific thought which started out 
from the descriptive and went through an inductive stage to arrive at  a 
deductive stage in the seventeenth and eighteenth centuries.82 The axio- 
matic stage, then, is a more perfected form of deductive logic.83 This, 
however, presents both an historical and a theoretical problem when 
applied to any system of law that actually falls outside of the Enlighten- 
ment tradition in that it assumes in effect that the axiomatic structure 
reflects a universal truth ‘abstracted from the vagaries of history’.84 Such 
classical rationalism is no longer in fashion. All the same, without 
claiming that this historical and theoretical difficulty can be overcome as 
such, it is worth stressing, first, that it is here that can be found one of the 
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meeting places between history, epistemology and philosophy; and, 
secondly, that the new development in systems theory - which, as we 
have seen, is more ‘medieval’ in its approach - might well be seen as an 
epistemological development which actually tries to embrace some of the 
historical and theoretical problems presented by classical rationalism. 
Thus the fact that both pre-Humanist Roman law and the common law 
(which escaped much of the Enlightenment systematisation) are more 
empirical than rational in their structure - that is to say they were 
systems responding more to descriptive fact than to rational creations of 
the minda5 - does not mean that they cannot be described as systematic 
in their approach. 

No doubt much depends here on what one means by the notion of a 
system. And so if systematisation is to be judged by the highly organised 
axiomatic logic of the German Civil Code it is certainly true that, apart 
from the Institutes, the Roman materials have little in common with the 
rule based systems arranged in their Enlightenment ‘natural order’.86 
Yet to distinguish, as Gaudemet does? between ‘systematisation’ on the 
one hand and ‘casuistry’ on the other is to imply that the casuistic 
approach to legal problem solving is not amenable to a conceptual model 
representing legal knowledge. In fact it is arguable that Roman legal 
method operated as a system in a number of different ways. For example 
Alan Watson has shown in his analysis of the ‘block effect’ of Roman law 
how the mass of Roman rules in the Digest divide naturally into self- 
contained and self-referential blocks;88 and d’EntrCves argues (quoting 
Schulz) that the trichotomy ius civile, ius gentium and ius naturale was a 
‘professional construction’ acting as a ‘means ofinterpretation . . . in the 
process of adapting positive law to changing conditions and in elabo- 
rating the legal system of an international or rather supernational civili- 
~ation’.~’ If one compares these examples with the exercise in legal 
arrangement undertaken by Gaius in the second century AD, and used 
by Justinian nearly four centuries later in his own edition of the Imti- 
tutes,gO what emerges is something rather different from a ‘refusal to 
systematise and to arrange’.’’ What emerges is a complex set ofsystems 
functioning at different levels. The key, therefore, to any conceptual 
model, or models, representing Roman legal reasoning might well lie in 
this notion of complexity. And the first job of the legal epistemologist, 
keen to comprehend the complexity of these systems, is to isolate the 
levels of operation. 

I t  is in the isolation of these levels of operation that legal history and 
legal theory - historical jurisprudence - has a vital role to play. Just as 
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the history of science offers important insights into the epistemology of 
science, so the history of legal science can ‘offer a good means of analysis 
in separating, by the date and the circumstances of their apparition, the 
various elements which have contributed to form little by little the 
notions and principles of our ~cience’.’~ Now of course how history is to 
be interpreted is in itself the subject of intense debate and so it has to be 
said at  once that the historical analysis to be adopted in this context is 
open to argument. Yet it is probably true to say that few jurists would 
disagree with Jacques Ellul’s view that ‘it seems that the original Roman 
creation, which has influenced all of the West, was the concept of the 
state, the concept oflaw, a certain number ofprivate law institutions and 
legal technique, administrative technique, together with a particular 
relationship between society and law’.93 

Today these three levels of operation, as we have already suggested, 
have tended to become intermixed and interwoven, their original, sepa- 
rate fields of operation perhaps only manifesting themselves in the 
confusion, in modern legal philosophy, between theories of law and 
theories of adj~dication.’~ Yet a careful study of the Roman sources will 
reveal that law as a concept - that is to say jus viewed as an objective 
whole derived, linguistically, from justitiag5 which in turn was an 
objective distribution of ‘property rights’% - was really a rather different 
intellectual model from the ones dealing with the institutions of law (that 
is the set of social realities and relationships around which legal rules are 
fa~tened)’~ and actual reasoning techniques (classification, linguistic 
interpretation, logical method, analogy, etc). All three models were of 
course interrelated to the extent that no single level of operation made 
much sense in complete isolation: for the jurist exercised his reasoning 
techniques against the background, and within the context, of a concept 
of law and a set of institutions?’ But they were also relatively indepen- 
dent systems ofthought to the extent that both the institutions oflaw and 
the techniques of law could actually function free from any direct 
references to notions of fairness, equity or whatever. This is not to say 
that there were not direct references to justice and equity in legal 
reasoning;w but on the whole such references were made indirectly via 
some actual legal concept or institution such as bonafides which thus 
formed part of the institutional or technical models themselves. Law as 
an ideal concept and law as a social reality were, accordingly, two quite 
different systems ofthought using systems here in the contemporary scien- 
tific sense of a plurality of structures for organising reasoning rather than 
in the older sense ofa single overall system ofrules defining reason itself.’00 
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So what is important about these three levels of operation is that, in 
Roman classical law at least,"' they were neither fully integrated into a 
single, rule-orientated system of the pyramidal kind associated with 
German Enlightenment legal thought (usus modernus pandectarum)102 nor 
were they entirely independent in the sense that there was no self- 
referencing between the various levels. Take by way of example slavery. 
This was both a fundamental institution of Roman law - the slave was a 
legal object (res) and not a legal subject (persona) - and an aberration in 
that it contradicted the view that all people were born free. This contra- 
diction was solved by referring the institutional ownership of people to 
the ius gentium and the concept of liberty to the ius natur~le.'~~ Or take 
another example illustrating a reference between the technical and the 
concept levels. The distinction between agnates and cognates was seen 
both as an issue of legal technique - the difference between genus and 
species - and as a difference of legal source functioning at the level of the 
concept of law (which allowed for the inclusion of slaves and adopted 
children); one term was said to be derived from the ius civile, the other 
from the ius n a t u ~ a l e . ~ ~ ~  

but these 
two examples go some way in showing how, in terms of systematics, 
Roman law appeared to operate within independent but interrelating 
models. Each model was capable independently of providing a reasoning 
framework of reference; interrelated and embedded the models together 
provided a complete and sophisticated structure capable of explaining 
law, at  one and the same time, as a conceptual body of knowledge, as a 
set of dogmatic propositions and as a methodological procedure within 
an institutional setting. This, it must be said, is not to argue that some 
other scheme of epistemological reflection is not valid in the understand- 
ing of Roman law or the notion of law in general. For in science itself one 
can find several models to explain apparently differing phenomena.lM 
And so to claim that history has built up a pattern ofsystems operating at 
different levels is neither dogmatically to exclude rules and principles 
(regulue iuris) from any epistemological hypothesis'" nor to claim that 
legal concepts and notions - the elements oflegal science - cannot detach 

One could (and perhaps should) cite many other 
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themselves, and rise above, history.’’* What is being claimed is that the 
epistemological ‘language’ through which the practice of legal problem- 
solving is understood might be of a different dimension than the ‘lan- 
guage’ used to explain law as an object of teaching and education. Put 
another way, there might well be several different epistemological 
frameworks depending upon whether one is concerned with legal 
education, with legal problem-solving or with law as a social phenom- 
enon. This is what is meant by a sophisticated structure. 

Certainly in the natural sciences there is an increasing realisation that 
the teaching and the methods of the various sciences are subject to two 
rather different frameworks of representation.lW And while no doubt 
there are important differences between law and the physical sciences 
there are also similarities when it comes to certain theoretical questions. 
For example, the question of the notion of facts and their relationship 
with pre-existing systems of thought is at the heart both of the history of 
science”’ and of the history of law,”’ while the problem of primary 
representation of knowledge for didactic purposes, as opposed to 
knowledge for practical use, seems to have been perceived by the 
Romans themselves in a way that begins (however crudely) to anticipate 
some of the epistemological difficulties now being faced by philosophers 
of science. The role of textbooks, for instance, is of particular interest 
here.”’ In claiming, therefore, that Roman legal science operated at  a 
number of different levels, or in a number of different dimensions, the 
aim is to re-emphasise the Corpus h i s  as the basis of its own epistemolo- 
gical reflection. 

It is here of course that law as a discipline is traditionally different 
from the natural sciences: the language of law not only describes the law 
as an object but to a large extent is the law it~e1f.I’~ Yet today this might 
present less of an obstacle in itself than was once thought in that in some 
areas of science it is becoming difficult, if not impossible, realistically to 
distinguish between discourse and reality;”4 both law and the sciences 
seem inexorably to want to move out of an inductive stage towards ever 
more abstract systems of laws.”5 In the discipline of law such a 
movement may well have taken place in order to solve genuine empirical 
problems such as the adaptation of a highly formal law to the needs of 
cornmerce1l6 - as indeed we saw from a methodological viewpoint with 
slavery. All the same, the challenge presented by Artificial Intelligence 
remains the same: how can one theorise in terms of a systems model, 
given that such models tend by their nature to be arbitrary,’17 when both 
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the discourse and the object of the discourse have to isolate and to 
systematise 'laws' in order to function? One is talking here notjust of the 
problem of arbitrariness in models, but of confusion as well: different 
'laws' (or rules) are simply going to find themselves functioning in the 
same dimension. The ambivalence of law itself - which indeed is an 
essential part of its nature118 - will be transferred to the epistemological 
d' iscourse. 

This brings us back to the isolation of the three systems models within 
the Roman sources. In distinguishing between the concept, institutions 
and techniques of law one is using the internal notions of the Corpus Iuris 
to provide the discours scientiJique capable of making sense both of social 
reality as perceived by law and of law as perceived by social (or at  least 
political) reality. This is a theory neither of law nor of social reality as 
such. I t  is simply a workable representation of a knowledge scheme (the 
texts of the Roman jurists) capable of making sense in terms of its own 
conceptual, institutional and methodological processes. 

I11 

It is, then, with this defined objective in mind that one can turn to the 
proposed three systems or models to be found in the Digest. The first of 
these models was the concept of law itself. The Romans did not just 
produce a set of institutions and techniques for solving a range of social 
disputes about property and other patrimonial rights, they sketched out 
in some detail an objective idea of law as a 'thing' in society. This 'thing' 
was a model in itselfand drew its rational force from a number ofrational 
sources each of which was supported through reference to some empi- 
rical foundation. Thus the private law of the Roman people (iusprivatum) 
was defined by reference to three other categories of law: the i w  naturale, 
the ius gentium and the ius ~ivi1e.I '~ In their turn each of these three 
categories was defined both by reference to the others - for example the 
iuscivile drew part of its source from the iusgentiumi2'- and by reference to 
the supposed empirical sources upon which each category was founded. 
Accordingly the ius naturale was founded on the nature of the world;'*' the 
ius gentium on natural reason;'22 and the ius civile on what are now the 
familiar institutional sources of positive law, namely custom, legislation 
and case law.Iz3 This concept model was by no means formally perfect 
and thus the iuspublicum, as a legal construction at  the concept level, was 
less clearly defined by the classical jurists; but this may have been due 
partly to its empirical and rational source being founded in the respublica 
and (from classical times) in the will and power of the emperor'24 which 
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meant that, from a systems point of view, the support was located in the 
same source as the political system itself. In other words the source of the 
ius publicum was to be found in the ideology of religion and the ius 
divinum.lZ5 This vagueness did not however prevent the iuspublinrm from 
being a reference system of the utmost importance in that, first, it was the 
means by which political power (imperium) was distinguished from pri- 
vate power (potestus and dominium) - thus the rules of public law could not 
be altered by private agreementlZ6 and certain public bodies like theficus 
had special institutional privileges in private law.”’ And, secondly, it 
was the means by which different ‘interests’ ( ‘publicue utilitutes’ as 
opposed to ‘utilitas privutorum’ as the texts put it),’” together with pol- 
itical and social policies (public discipline and deterrence for 
example),129 could be rationalised a t  the level of law. All of these different 
reference points within the concept of law structure were, in one sense, 
just rhetorical images. Yet on closer study they were and are more than 
that; they were a set of reference categories related together as a self- 
referencing system for making sense out of factual chaos13’ and for 
harmonising the sources of social power - the power of parents, the 
police power of the magistrates, the power of masters over slaves, the 
power of the emperor.13’ Moreover they were reference units for support- 
ing classification and category distinctions operating at  lower levels of 
the legal structure. Law as a concept was, then, not so much a body of 
rules as such. I t  was a flexible system through which social, political and 
economic power could, very broadly, be rationalised within a scheme 
that appeared to be founded in something other than the actual institu- 
tions that went to make up this power. It appeared as a science and a 

The basis for this philoso hy was, of course, the notion ofjustice - as 
the word ius itself indicatesE3 - and it would be idle to say that justitiu 
lacked complexity. And so, in one sense, the location of the concept of 
law in justice was itself the creation of a highly complex political phil- 
osophy. All the same, as a set of broad reference categories the concept of 
law was not in itself of sufficient complexity to act as the basis for a legal 
reasoning model capable of handling the sophisticated factual and 
economic problems thrown up by an advanced commercial society. By 
far the most important model in establishing law as an applied system 
was the one that envisaged law as a set ofinstitutions (used here to mean, 
as we have seen, the social realities around which rules are formed) and 

rather than (as we would say today) an ideology. 
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concepts (used here to mean points and relationships in a rational and 
logical scheme)’34 through which the rules and the different kinds of iuru 
could find expression. This model was not achieved by the Romanjurists 
overnight. The great leap forward came in the second century AD when 
Gaius published his student textbook, the Institutes, which settled on the 
plan that was to become the basis of the institutional (as opposed to the 
concept) ‘All law’, said Gaius, ‘that we use relates either to 
persons, things or to actions’.’36 

This scheme of arrangement, still to be found in modern law (includ- 
ing to an extent the common law),13’ lies at the heart oflegal reasoning in 
that it represents private law both as a system orientated around an axis 
between legal subjects (personae) and legal objects (res) - between which 
were constructed legal ‘connections’ in the social sense of this word 
(necessi t~t ines)’~~ and which were also, like the categories within the 
concept oflaw model, called iuraI3’- and as a social object ofdistribution 
ultimately bound up with a monetary economy.lM Gaius himself prob- 
ably envisaged his system as purely descriptive: it consisted of iuru that 
were just as much institutional realities as people and physical property, 
the iura being described and defined empirically by legal actions.’” Rela- 
tions between persons and things, that is to say bonds of ownership 
(dominium), were founded on the institution of the actio in rem,’42 while 
obligations were bonds Uustinian described an obligation as a iuris 
vinculum) between persons and persons founded upon the actio in perso- 
n ~ m . ’ ~ ~  These institutional, that is to say remedial, differences were later 
to transcend this descriptive level and to develop into a system of legal 
relationships which themselves became the means of understanding 
legal institutions, legal concepts and legal classification.’qq The law of 
actions, in other words, later became a means of describing a system of 
rational ‘rights’ and ‘duties’. And what gave this construction its 
strength was that, after Gaius, legal persons, types of property, legal 
concepts such as ownership and obligations, legal categories, kinds of 
legal remedies and so on were all part of a single, interrelating system. 
Each institution, concept and category made sense only by reference to 
the other institutions, concepts and categories. For example, the nature 
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of a legal relationship was described by the kind of action that a legal 
subject - who might be a human person or a group ofpersons (universitas) 
- had in respect of a legal object; this legal object, like the legal subject 
(universitas), might also not be physical but an item of pro erty (for 
instance a debt) defined only by the institutional system itself.” In other 
words the system itself had created both the legal subject and the legal 
object which, in turn, became ‘realities’ in that they became empirical 
institutions within an economic and commercial plan. This Institutes 
arrangement was, by any definition, a system in the theoretical sense.’* 
Yet it was also a system that functioned, at  one and the same time, with 
reference to, and independently from, the concept of law model; it could 
function without any direct dependence upon notions ofjustice, fairness 
or whatever. Indeed its functioning was, in itself, justice in operation. 
Equally, and this was a factor which was becoming increasingly percep- 
tible to the Byzantine Roman lawyers and was fully realised by the 
fourteenth century French lkgi~tes,’~’ it was a model that could interrelate 
with the concept (sources of law) model in a way that allowed law to 
become an active means of government. 

This development from a descriptive to an active view oflaw no doubt 
resulted as much from political as legal movement. All the same, the 
sharp division between legal and political theory is of a relatively modern 
origin and the way in which the institutional model of law became 
captured by a publicist view of the concept model is something that can 
cast much light, for the epistemologist as well as the ideologist, on the 
systematisation .process itself. A study of the Corpus Iuris Civilis reveals a 
fairly clear picture of how, at the institutional level, aspects of 
governmental power, the town or ficus for example, gradually became 
reference points within the private law plan i t~e1f . I~~ They became legal 
subjects capable of participating passively, then actively, in the system. 
Now these developments were, arguably, not the result of active rule 
making as such; they were the result of the logical force of the reasoning 
model itself. In an institutional model encompassing a law of property 
which envisaged property relations as consisting of legal (ownership) 
and factual (possession) bonds between people and things, the question 
is sooner or later going to be posed as to who ‘possesses’ public 
property.14’ And once it is established that towns, theficus or some other 
group could ‘possess’ public property, or commit delict~,’~’ it had to 
follow from the logical force of the reasoning model that they were legal 
subjects with the same status as human subjects.15’ To use modern legal 
terms, the state acquired active ‘rights’ at the institutional level. These 
rights resulted not from a direct intervention through the use of naked 
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political power - indeed extreme political interventionism would prob- 
ably be fatal to the whole legal system.15' They were acquired through 
rational developments within the system itself. 

These developments at the institutional level were, as one might 
expect, to have their effects at the concept of law level. Private law 
became subjected to a model which saw all law as increasingly subjected 
to the ius civile which, in turn, was being increasingly subjected to the ius 
pubticum. Quod principi placuit legis habet v i g o ~ e m ' ~ ~  became Omnia principis 
e m  i n t e l l i g a n t ~ r . ' ~ ~  This pattern was to repeat itselfin the second life ofthe 
Civil law with the result that the modern positivist view of law is one 
whereby all rules are envisaged as conforming to this kind ofhierarchical 
structure; and thus it is probably no accident that Kelsen was a renowned 
public lawyer as well as a legal t he0 r i~ t . l~~  However, it is important 
to remember that such a positivist and politically voluntarist pattern is 
still dependent upon the interrelationship of the two systems models - 
the concept and the institutional systems - and these two models still 
remain, essentially, independent. Legislation may be the dominant 
source of law but it has to conform to the existing institutional and 
technique models for its successful ~ p e r a t i o n ; ' ~ ~  and so the legislator is 
free neither to ignore the existing structures of law - the institutions 
and the concepts - nor to dictate how legislative rules are always to 
be interpreted. The will of the emperor (or other political lawmaker) 
may have force of law, but it is still the jurists who must interpret this 

The interpretation process takes us to the third systems level of 
operation. Neither the concept of law model nor the institutional model 
fully explains the methodology of the Roman jurists in their analysis of 
concrete cases and in order to complete the epistemological picture legal 
history would suggest, as we have said, that there is a need for a third 
model to explain legal technique.15* This in many ways is the most 
difficult of the models simply because the techniques of the Romanjurists 
were so varied. They involved the interpretation of words;15' the cate- 
gorisation of facts via a whole range of genus and species categories in 
turn secreted both by the concept of law and institutional models and by 
types of behaviour;'60 the assessment of causal links between legal 
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subjects, legal objects and external events;16' reasoning by analogy;I6' 
the use of inductive and deductive 10gic;'~~the quoting and assessment of 
other jurists' opinions;'64 and so on. One aspect of legal reasoning, at the 
level of actual technique, was, then, nothing other than the application of 
ordinary reasoning techniques to law.'65 

However, these techniques all took place within a particular formal 
framework which was binary in structure: legal reasoning always 
required an either/or decision by a judge166 or (as in Roman law itself) a 
jurist assuming the role of a judge who gave reasons. Either an action 
was available or it was not; either the plaintiffwas to be adjudged owner 
or he was not; either a person was to be condemned to pay damages or he 
was not. The technique, in one sense, was a binary process supported by 
a conceptual structure ofreference categories involving thejustification of 
a decision by way of reference to these categories and sub-categories 
which themselves formed an intricate network of units. Thus if a 
craftsman was to break a customer's chalice while engraving it a decision 
had to be made, one way or the other, as to whether the craftsman should 
be condemned to pay damages.'67 This decision would be made by 
reference to the behaviour of the craftsman (was a legal subject guilty of 
culpa?); to the state of the chdice (was this a legal object with a latent 
defect?); or to any agreement between the craftsman and the customer 
(did the customer agree to bear the risk?). Provided that the decision 
itself was movitated by reference to one of the acceptable units of 
reference then that was enough to support the actual decision arrived at  - 
although this would not, of course, prevent either the reasoning or the 
decision from subsequently being criticised.lm Much of this technique 
was closely interrelated, as we have already suggested, to the monetary 
economy: thus one ma'or technique of legal reasoning was reference to 
economic enrichment'" and economic 1 0 ~ s . ' ~ ~  And so the close relation- 
ship between private law and accounting method ought not to be for- 
gotten.17' Culpa, also, was often a matter of relating systematically the act 
ofa legal subject to a general social or rational system: to dig bearpits in a 
public place was careless, in a private place reasonable; to burn stubble 
on a windy day was negligent, on a calm day a~ceptable.'~' Accordingly 
the casuistic method ofcase analysis was no less a system ofself-reference 
despite the wide variety of units to be utilised. It was only a more 
complex process in that the binary method involved a more intricate 
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network of rational and empirical reference categories and sub- 
categories which were, in turn, interrelated not just to the institutional 
and concept models of law but to the economic, social, and 
ideological systems as well. 

Now all that has been said so far is not to claim that Roman legal 
reasoning was (and is) nothing more than a complex logic operating 
within specifically definable formal systems. Roman private law could 
take account of ‘policy’ considerations much like modern legal 
reasoning.’74 The point to be made is that formal reasons for a decision 
were referable to sets of formalised self-referencing categories: sets of 
factual alternatives were matched to sets of interrelating reference cate- 
gories. No doubt ‘non-legal’ considerations operated in helping to direct 
the jurist towards particular reference categories - indeed such ‘non- 
legal’ considerations may well have been the art of justice itself. But 
decisions were always justified in formal terms by way of matching, in a 
causal sense, a set of categorised facts with sets of empirical and rational 
~a teg0r ies . l~~  Many of these categories were open-ended to allow for 
novel situations and the actual categorisation of facts, and the basis of 
various rational concepts and categories themselves, were doubtless 
interrelated, as we have said, with other rational systems expressing the 
dominant morality and economic ideologies. Yet what is important 
about Roman legal reasoning is that the three systems - the concept, 
institutions and technique models - were sufficiently independent ofthe 
other systems of thought to be able to operate in self-referencing and 
self-determining terms. Law was independent as a set of systems rather 
as a modern national state is both independent of, and dependent upon, 
other national states for its rational existence. 

In many ways, therefore, Roman legal reasoning was a form ofscienti- 
fic reasoning in the sense that it was a series of reciprocal interchanges 
between subject and object - a dialogue between reason and experi- 
e n ~ e . ’ ~ ~  However, in scientific reasoning the axiomatic systems have 
usually had to adapt to new empirical information whilst in law the 
situation has been reversed; in law the facts have always had to adapt to 
the systems. This has encouraged the view that law as an object of 
knowledge is nothing other than a set of rules arranged in hierarchical 
order. A legal system is a set of norms existing as a science separate from 
te~hnique.”~ The value ofthe technique model is that i t  allows the notion 
of a legal system to be extended to cover the complexities of the factual 
situations out ofwhich the dynamic aspects of law arise.’78 None of this is 
to say that rules were not of importance. What is being suggested is that 
in deciding cases, as opposed to influencing the behaviour ofofficials and 
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individuals or talking generally about legal principle, the rule applicable 
was, almost by definition, ambiguous or too abstract. Indeed, not only 
has it been observed, as we have already seen, that all legal argument 
necessarily requires the appreciation of both extremes of the binary 
dichotomy, but as we have also seen, Romanjurists themselves were well 
aware that the science and art oflaw was not a rule based activity. To use 
the analogy with modern social theory, Roman law was a system that 
functioned as an expression both of ‘higher valuations’ and of ‘rationa- 
lisations’ and thus operated at various levels and via various systems.’79 

IV 
Roman legal reasoning, then, was not primarly a rule based exercise.’*’ 
It was about making sense out of facts via a series ofsystems which had 
less to do with any hierarchy of rules and more to do with a structure of 
institutions and concepts through which facts, and then the rules them- 
selves, were to be interpreted. Roman legal reasoning involved the 
creation of a series of conceptual networks within which any particular 
rule or principle was fitted only as part ofa system. The paradigm, as we 
have suggested, was not an exercise in rule application as such;’” it was 
an exercise in what might be called institutional nominalism. That is to 
say, it was about the attachment of legal relations or bonds (iura) to 
location points within a set of facts which in turn forced the jurists 
continually to think in terms of universals and specifics.’*’ This of course 
is an aspect of Roman legal thought that was to have Frofound impli- 
cations for epistemology and philosophy in general’ - indeed the 
Roman ‘urists themselves were aware of the philosophical impli- 
cations.” But with regard to legal methodology it must not be forgotten 
that the dichotomy between universals and specifics was an essential 
part of legal technique itself. Individualism and universalism were not 
opposed epistemological positions in the technique model; they were 
aspects of a single technique which required legal bonds (obligations, 
possession, etc) to be traced between institutions whose own existence 
had often to be determined before the actual tracing could be commen- 
ced. No doubt the bonds themselves, as we have seen, sometimes helped 
determine the institution - who possesses public property? - and so, as a 
matter of technique, the interrelationship between law as a set ofinstitu- 
tions and law as a set of techniques must not be overlooked. Yet what 
differentiated the technique model from the institutional model was that 
the latter usually provided only the formal structure within which the 
facts could be analysed. The technique model was the actual means by 
which the legal result was reached. Rules had their place within both of 
these systems, but they were, in themselves, only one reference point in a 
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complex network of units which consisted of conceptual and empirical 
classifications and categories, causal relations, logic and analogy, 
linguistic interpretation and so on. Rules were a dynamic input into the 
systems - in Roman classical law often via the law of actions - but rules 
were not the means by which one can understand Roman law as an 
object of knowledge any more than petrol provides the means by which 
one can comprehend the structure of motor cars. 

No doubt the Romans themselves were a long way from systems theory 
-although they certainly appeared to have appreciated that the nature of 
law was ultimately to be discovered in the rational mind more than in the 
facts of the world. And so it has to be acknowledged, by way ofconclusion, 
that the kind of analysis offered in this paper is not without its historio- 
graphical difficulties. In particular it has to be acknowledged that in using 
history to support what is in truth a modern epistemological outlook there 
is a great danger of being anti-historical. But this is a general problem 
when it comes to theorising about Roman law.lB5 All the same ifepistemo- 
logical advances in law are to be made then it may be that history must be 
rewritten by each generation; in fact this is the reason why the history of 
science is always, as we suggested at the outset, a philosophical exercise. 
Accordingly this paper offers its epistemological model, or models, on the 
ground, not of history as such, but of utility: the models explain for 
instance why the institutions of law and the techniques of law have been 
able to survive such revolutions in the concept of law as the overthrow of 
natural law. Equally the models explain why the actual black-letter rules 
of Roman law were never that important in themselves to all the later 
generations of civil lawyers. What was important about the Corpus Zuris 
Civilis was its internal organisation: its institutions, its concepts and its 
techniques for organising and categorising facts. Most important of all, 
however, the models help explain the phenomenon of law as an object of 
knowledgein all its complexity and to do this, ofcourse, is themain task of 
legal The models provide a means for grasping law as an 
intellectual discipline both in terms of its concept and in terms of its 
reasoning and methodology. 

All this may be a long way short of the kind of conceptual model 
required by a systems expert keen to model legal reasoning. But the 
object of this present paper has not been to go this kind ofdistance. What 
this paper has attempted to do is merely to act as a signpost. I t  has 
suggested an alternative epistemological approach to the standard rule 
based paradigm of the concept of law. And in doing this the paper does 
not claim to have at last provided an access to the habits of thought and 
the methodology of the Roman jurists as such; rather i t  takes just a 
tentative step into an unexplored region where ‘there is reliable and 
unequivocal help available neither from legal theory nor from the pri- 
mary or secondary sources of law’.IE7 
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