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The assertion of commercial rights adjoining an intellectual property can be established through
laws pertaining to Valuation. The Paper concentrates on the study of the various valuation

techniques that can be employed in the valuation of intellectual property. Valuation of Intellectual

Property isan evolving branch of knowl edge and occupi es a unique position between substantive and
procedural laws. Therefore the law of Valuation in assessing the market val ue of the newly devel oped
IPR plays a pivotal role. Different analytical modelsare presently being applied to estimate the value
of intellectual property. A number of new methodsto valueintellectual property have been devel oped
in recent years. Although each of these methods has its own limitations, together they provide
intellectual property managers with a set of very useful decision-making tools. For the purposes of
valuing an intellectual property no single method is employed. Infact a, combination of various
valuation methods are often employed to reach a final determination of value.

|.INTRODUCTION

Vdudion of intdlectud propety assst hes ganed utmost sgnificance in today’s corporate world.
Such vadudion of intelectud property becomes essentid conddering the corporate mergers and
acquigtions, sdes and joint ventures that make it necessary to determine the vaue of a company to
a buyer or <dler. Agan for the purposes of Licendng of an intelectud property, it becomes
essentid to vaue the intangible property in question. This is necessary to determine the vadue of a
license to the licensor and licensee. Similarly, for any invesment or further devdopment of a
particular Intellectual Property it becomes necessary to determine the value of the same.

The vaudtion of Intelectud Property is more difficult than the vauation of tangible property given
the intangible nature of the property itsdf. The vauation of intelectud property becomes more
difficult than other tangible propety because of the problem of amortization [gradud
extinguishments] over the life of an intdlectud property. Additiondly, the uncertanty over the
length and drength of protecion given to an intdlectud property influences its vaudtion. Severd
other criterions that make the vauaion of Intelectud property more difficult is the fact that no
public trading markets exist for intellectua property assats as they do for financid and physcd
asets. The exchanges in rddion to intdlectud property assets are sporadic and specidized, which
ae motivated by drategic advantages unique to the firms involved. Intelectud property assets are
dso inherently dissmilar, thus making vauaion difficult. Lastly, because the deals of intdlectud
property trandfers are rardly made avalable to the public makes the vauation of such intdlectud
assets more difficult.
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[I.VALUATION OF INTELLECTUAL PROPERTY

The firg concept that needs to be understood is the concept of vauation itsdf. Vauation very
amply put is the science that involves the art of estimating the vaue of a property, as it ought to be.
Four essentid characterigtics of vauetion flow from the abovementioned definition.

a) Vduation asastience asit is systematized body of knowledge

b) Process of vauation is the at of esimaing the vaue Vduaion of any intdlectud property
would be to medy edimae of future vaue of the propety & hand. What vauers can do is to
merely assess the future circumstances and reach at a rough estimate of what could be the vaues of
the newly crested property. Therefore it must never be confused that the process of vauation would
provide us with the perfect and precise vaue of an intdlectud property. Vadudtion therefore is not a
perfect record but only an estimate.

¢) The esimated vaue is as it ought to be and not as it is. The process of vauation reaches a an
edimation of price, as it ought to be and not as it is. Hence the criterion is the vauaion of a newly
crested asst, in condderation of certain exiding factors, as it ought to be. Hence the red vaue is
never estimated.

d) The process of vauation of assats deds with the etimaion of vadue of tha assat which is
different from the estimation of price. The concepts of Price and Vaue are different. The difference
between the two can be smply stated as - that the market determines Price. However the market
may not necessaily determine Vaue. The egimétion of vdue is thus independent of the
availability of the product in the market.

Therefore the buying and sdling of product in the market may not be a necessxy criterion for
vaudion. Even if acertain product is not floated in the market its valiation is perfectly possble.

Vduation of an intdlectud property cannot be daed in the abdract. All that can be dated is the
vaue of tha property in a certain context namely vaue of the property & a paticular place, a a
paticuar time, and in paticular circumgances Certain pertinent questions needs to be asked
before ddving into the complex arena of vauation of any intelectud property. Some such pertinent
questions can be, vduation for whom? Who are the target consumers for a given property? What is
the span of legd protection for a given property? And what is the purpose of vaduation? Failure to
take such circumstances into consderation would lead to meaningless va uation.

There are four man vaue Concepts that are used while valuing any intdlectud Propety ae
Owners vaue, Market vaue, Far vadue, and Tax vdue. Owner's vdue is the proprietor's view of
vaue if he is deprived of the property. However, the concept of Maket Vdue entals that if a
comparable property has fethed a certain price then the property in question would fetch a price
something near to it is the philosophy advocaied by the market vaue concept. Edtimating the Far
vaue of an asst entails that the transaction is not in an open market where the free forces of
demand and supply are working soldy on economic principles. In esimating far vdue the sdler
and purchasr are brought together through a privatey hed ded where the ded is far to both the
parties. The tax vaue concept directly reaes the concept of vauetion to the podtion of tax on the
same. The higher the tax the lessr would be the incentive of the companies to invest in the product
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and hence lessr would be its vdue. Hence what is essentidly required is not a very high rate of tax
but only an efficient mechaniam of tax collection.

[II.METHODSOF INTELLECTUAL PROPERTY VALUATION

The current section would ded exhaudively with the various methods employed by professond
vauers for the vduatiion of Intdlectud Property. Although each of these methods has limitations,
together they provide intelectud propety managersvduers with a set of very useful decison-
meking tools. It is essntid to point out that no sngle vaudion method is ever definitive. In the
redm of tangible assts the cod, market, and income methods are often combined in vauing plant
and equipment. Likewise, with intdlectud property assets multiple vauation methods are often
employed to reach a find determination of vaue Different vauation methods provide different
perspectives on an asset’'s vaue Research on the current vauation methodologies will never
finished, as it is a growing ranch of knowledge However exiding vauaion methods will continue
to be refined and new methods will continue to develop at their own pace.

A.TheCost Method

A cost-based vaduation mode focuses on the cods incurred to develop the intdlectud property. It
provides an esimate for the value of the asset that is tied to the cost to cregte or acquire the assat.
The Cost method messures the value of an asset by the cost to replace the asset with an identicad or
equivadlent asset. Hence it is often opined by academicians that the Cost Modd has heavily drawn
from the Principle of Replacement Cost wherein the cost of an asset is determined not by its
substance but by the cogt that the manufacturer had to pay for replacing the same with an identica
or equivaent as=.

Another principd that the cog modd bases itsdf on is the principle of subdtitution thet in the view
of the author is gmilar if not same to the Principle of Replacement. Herein dso the model assess
itsdf on the prime criterion of what cost would the manufacturer have to pay for the subgtitution of
an asset from an identical asst.

The cost method tekes into account the physicd depreciation and functiond obsolescence of an
asxt in cdculating the replacement cog and is useful in determining the maximum vaue of an
as=t to the buyer. However, “cost does not equa value’ and the cost of an asset to the sHler is
irrdlevant to the value of an asset to the buyer.

The essentid cost concepts used for estimating the vaue of the property through the Cost method
ae Sunk Cogts, Opportunity Cogts, and Switchover Costs The codts of an intellectud poperty asset
to the owner, whether the asset was created or acquired, is a sunk cost. Sunk costs cannot be used to
price an intelectud propety asst. If the intelectud property asst is no longer ussful to the
owner, the owner should sl the asset a any price, which exceeds the transaction cost of the sde,
regardless of whether the price covers the owner’s sunk costs.

The concept of Opportunity Costs provides that the vadue of an intdlectud property assat to a
progoective buyer, on the other hand, is a function of the buyer's opportunity costs — the cost to
develop the assat independently or the cogt to acquire the next best assat from another party.
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The concept of Switchover cogts entails that the vaue of an intelectud propety asset to a
prospective buyer is dso a function of the buyer's switchover cogts, which are the cods to adopt
and utilize the intelectud property asset. Only if the buyer perceives the vaue of the intdlectud
property asset to be greater than the buyer's opportunty and switchover cogts will the buyer
negotiate with the sdler.

The cost based vaduation modd suffers from an inherent disadvantage, as it is unable to provide a
true esimate of vdue Cod-based vdudion modds are generdly not intended to provide a true
edimae of the vaue of intangible assets. Indead, these modds are often gpplied in response to
specific regulatory requirements. As the modds do not present a complete picture of the potentid
goplications for the assets they have been cded to be of less utility. Mogt sgnificantly, because of
thelr higtorica perspective, these modds do not account for future benefits that can be derived from
the intangible asset. For example, revenues derived from licensng and vaue created through direct
use of the asset are not effectively captured or recognized in most cost-based vauation models.
Cog-based models therefore do not capture the full impact of legd aspects of intangible asset
management. Another disadvantage of a cost based vauation modd is tha dthough cost-based
modds account for legd cods associated with obtaning and mantaining intelectud property
rights, they do not reflect the impact of other legd activities on the value of the asset.

B. TheMarket Method [ComparableMarket Valuations]

Market-based vauation models edimate the vaue of intdlectud property assets by looking to the
marketplace. Assets that are comparable to those in quedion ae identified, and the licenang
revenue actualy derived from those comparable assets in the marketplace is used as an estimate of
the vdue of the new assets. When comparable intangible assets can be readily identified, market-
based vadudion modds ae rdaively easy to apply, ard can yidd accurate projections. Different
companies choose different markets as the bads for the vaudion; there is subdantia variety from
company to company even when they each gpply a market-based vauation gpproach.

Finding comparable transactions is the key to the market vaduaion method. This is reatively easy
in the case of resdentid red edae The neighborhood, school didrict, square footage, number of
rooms, and congruction qudity, for example, can be used to compare past home sdes and prices in
order to vaue a progpective sde. Finding comparable transactions is more difficult in the case of
intellectud property. As there is no public trading market for intellectud property assets the terms
and conditions of intdlectud property assets the terms and conditions of intellectua property asset
transactions vary widdy, intdlectud propety assts are inherently dissmilar, and the detals of
intellectud property asst transactions are rardy avalable to the public. Additiona factors thet
afect the comparability of intdlectud property transactions include the relative badance of power
between the buyer and the sdler, industry concentration, market size, barriers to market entry, the
growth outlook for products incorporating the intelectud property asset to be vdued, ad
anticipated new product introductions.

As has been explained earlier the market method rdies itsdf upon the identification of comparadle
transactions to reech a a maket vaue of the assst in question. However it must be noted in this
regad tha such comparable transactions can be between unrdaed parties. Paties that have no
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connection whasoever between them in terms of ther consumer base or manufacturing
specidizations. This makes it more difficult to find accurate comparisons.

Expets in the fidd of vduation of Intdlectud Propety asst have identified four basc
requirements for the market method to be functiond. They are-

An active market must exist for the asset

There must be as sufficient number of similar asset exchangesin the recent past

Price information on Smilar asset exchanges must be available to the public.

The exchanges must be between independent parties

C.ThelncomeMethod

Income-based vauation models make use of forecast future revenues to develop a current estimate
of assat vaue Under this vauation modd, the roydty revenue it can generate in a licensng
dructure primarily establishes an intelectud asset’s vadue. These modds adopt a forward-ooking
perspective, edimating future earnings that can be deived from commercid use of intangible
assets  Different  companies agpply  different  definitions and  projections  regarding  “revenue
forecasting”. As a consequence of this diversty, the income-based vduation modd differs in
practice, from company to company.

Basic income-based models can be expanded into models that assess asset value based on estimates
of cash flow. Cash flow figures provide a sense of the financid hedth of a busness over a specific
time period. Income-based modds are commonly built on future cash flow egtimates associated
with a particular asset. These modds project future earnings and expenditures attached to the asset.
Those edimates are dso discounted to account for the time vaue of money and the uncertainty as
to the accuracy of the projected cash flow. The net present value of the future earnings is cadculated
0 that the edtimated potentia vaue of the assat can be compared with smilar estimates for other
potential projects, and current resource dlocation decisons can be made based on compardive
future vaue of different projects.

As is the case with market-based modds income-based modes function best when there is
accurate information to support the future income and cash flow projections. Such informetion is
more likdy to be avalable when the asst in quedtion is very Smilar to one dready in the
commercid marketplace or when the assat will reech a cdearly defined and well-established market.
Income-based modd s are less effective when market information is sketchy or speculative.

There are four parameters that need to be looked into estimation asked on income method into the
quantification of four parameters. They are

The amount of net income the asset is expected to generate

The time period over which the income is expected to be received
Determination of the present vaue discount rate for future income
Therisk of redizing the future income

ORI o

For the tangible assts, it is relatively easy to cdculae the amount of net income, which the asst is
expected to generate. If the tangible asstt is dready generating income, for example, under a lease
agreement, net income is cadculated by smply subtracting the expenses associated with the lease
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from the rentd payments. If the tangible assat is not currently generating income, net income can
be cadculated from the market lease rates for comparable assats and average lease expenses.
However the red problem arises with respect to the cadculation of net income tha the product is
expected to generate in case of intangible assets.

The second parameter is the time period over which income is expected to be received, which is
determined by the economic life of the asst. This cdculaion of economic life of an asset can
further be determined differently for tangible and intangible assets. For tangible assets, economic
life is a function of depreciation (physca wear and tear that renders the assat less useful) and
obsolescence (newer technology that renders the asset less efficient) For intangible assts, the
economic life is a function of the period of protection (duration of patent, copyright, trademark,
license, franchise etc) and obsolescence. For many intangible assets, economic life is dgnificantly
shorter than the period of legd protection

The third parameter, the present vadue discount rate for future income, is determined by the
opportunity cost of a risk free invesment and the rate of inflation. In this regard the discount rate
for futureincomeisarisk free rate of return plus an inflation adjustment.

The fourth parameter, the risk of redizing the future income, is comprised of two types of risks
namely the technicd risks and the maket risks respectively. The risk that a technology fails to
achieve devdopment milestones is the technicd risks involved. The market risk is when a
technology fails to achieve sufficient market acceptance The risk adjusment to net income can
range from as low as 15-20% for very low risk invesments, such as incorporaing a new but well
undergood technology into an existing production line which enjoys srong market demand, to 50-
70% or higher for extremdy high risk investments, such as cregting a sart-up company to make an
entirdly new product based on an unproven technology.

D. Competitive Advantage Valuation

Competitive Advantage Vduaion Method is a new method to vaue intdlectud property asses
The Competitive Advantage Vduaion method was developed over a number of years through a
sries of research projects. These research projects assessed the commercial potentid of many
different types of ealy-sage technologies by andyzing the enginearing, marketing licensng, and
intellectud property advantages and disadvantages associated with these technologies.

The Competitive Advantage Vduation Modd is easy to use Its amplicity lies in the fact thet its
cdculaions are quite smple The cdculaions ae based on smple dgebra The information
required for such cdculdtions ae esdly obtanable from various sources In  addition, the
Competitive Advantage Vdudion Modd provides an intuitivdly logicad associdgion among the
vaugtion eements.

The mgor premise of the Compditive Advantage Vauation method is that intelectud property
asts have no inherent value the vaue of intdlectud property resdes entirdy in the value of the
tangible assets, which incorporate them. The minor premise of the Compditive Advantage
Vauation method can be best measured by the compstitive advantage that that asset contributes to
a product, process or service.
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In the Competitive Advantage Vauation method the intdlectud propety assst to be vaued in for
of an Intdlectuad Property is not done in the abgtract. It is dways cdculated in association with a
product & hand. It is only after this thet the product’s net present vaue is caculated.

E. Auctions M ethod

This is the mogt draightforward and smple method of asset vauation especidly with regard to
IPR. The present method cdls for the sdler to invite multiple potentid buyers for the product at
hand to an auction of the product. The response of the buyers in the auction can determine the
sler’s vduaion. Experts condder this method of entering into auctions most feasble when the
sler has certain bargaining power. One of the biggest advantages of the auction method is thet it
usess exiding offers for precisdy the technology being vadued and does not rely on information for
previous transactions of Smilar nature.

F. Industry Standards M ethod

The Industry Standards Method requires the existence of as drong database of previous deds in
aufficient number. This method uses previous sandard as normvguide for the vauation of the
current product. It is with the help of such data that buyers and sdlers can by reference to such
data; edimate the vaue of the asset in question. However one of the limitations of this method is
that it requires that there should exigt sufficient number of Smilar transactions for comparison.

G. Discounted Cash Flow method
The Discounted Cash Flow method assesses the overdl commercid risk related to an asset. The
primary work is to undertake the present cdculation of future cash flows kegping in mind the

commercid risks of the future. While cdculating the same, regard has to be given to severd risks
involved.

[V.CONCLUSION

Different andyticd modds ae presently being applied to etimae the vaue of intdlectud
property. A number of new methods to vaue intdlectud propety have been developed in recent
years. Although each of these methods has its own limitations, together they provide intelectud
property managers with a set of very useful decision-meaking tools.

All models have their corresponding strengths and wesknesses. One weskness common to dl
modds is ther falure to account adequately for legal aspects of intangible asset development,
protection, and transfer. To account for those legd aspects effectively, the vaduaion modes should
include edimates of the codts asociaied with creation and enforcement of the legd rights. In
addition, the models should estimate the vaue of the legd rights of ownership and control of the
assets More diligent evduation of costs of paent prosecution and maintenance should not be
difficult, and can be incorporated into the basic va uation modds.
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For the purposes of vauing an intdlectud propety no sngle mehod is employed. Infact a
combination of various vauation methods are often employed to reech a find determination of
vaue. Different vauaion methods provide different perspectives on an asxt’s value. Research on
vauation methodologies is dso never finished. Exiging vduation methods will continue to be
refined and new methods will continue to be developed.
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